REVIEW AND DISCUSSION OF THE EVIDENCE

Background

On September 22 and 23, 1983, Inspector Arnold P. Kerber
the Secretary's sole witness, visited the site of the Mackey
No. 444 Mine, where this case arose. The evidence shows that
a report from a State of Colorado mine inspector prompted the
Mackey's federal inspection. It further shows that at the tit
of inspection the mine, closed for many years, was being re-
opened by Elk Creek Gold Mines Co., the respondent. This sma!
corporation had been formed to take over the Mackey and restoj
production. Mr. Lowell E. Jarratt, respondent1s only witness
the hearing, is president of the company and general manager <
the mine.

On the date of Kerberfs inspection, shaft driving was th<
only activity at the site. (The original shaft had collapsed
many years before.)

Kerber's four citations involved respondent's failure to
register the mine as required by the Secretary's standards;
failure to post warning signs near the explosives magazine;
failure to post warnings near a fuel tank, and a failure to
provide a berm at the edge of a dump site.

The Contractor Defense

It is undisputed that Elk Creek had entered into a writtf
agreement with a Ted Anderson to drive the new 300 foot shaft
(respondent's exhibit 1).  Signed on June 10, 1983, the contri
provided that Anderson would provide the miners, pay them, am
provide certain tools and personal equipment to be used by th<

No one disputes that the fuel tank and explosive magazin<
were owned by Elk Creek, as was the small front-end loader us<
to remove muck from the shaft.

On the two successive days of his inspection, Inspector
Kerber observed two miners blasting in the shaft and removing
muck with Elk Creek's front-end loader.  These men told Kerbej
that neither was in charge, but that both were working for Tec
Anderson.  Kerber saw these men dumping muck over an embankmei
the edge of which was not protected by a berm.
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